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Climate change, environmental 
degradation, terrorism, advances in 
technology, economic globalization, 
nuclear proliferation—these are but 
some of the problems we currently 
face. Yet, the single greatest threat to 
global security, order and the ability 
to address these threats is government 
corruption. This peril is not just 
academic; ordinary people feel it 
viscerally, identifying government 
corruption as their number one fear. 

This calls on all responsible parties 
and stakeholders—elected officials, 
lawmakers, the judiciary, government 
bureaucrats and attorneys, and 
an engaged citizenry—to be ever 
diligent to the corrosion of integrity, 
accountability and transparency at all 
levels of government. All should insist 
on the highest standards of probity in 
the functioning of government. 

Yet, while the threat posed by 
government corruption looms large, 
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I. INTRODUCTION

The real world can be fairly nerve-
wracking for public attorneys and 
their clients. Public attorneys worry 
about a variety of potential threats 
and liabilities, ranging from “slip 
and falls” on a public sidewalk to 
law enforcement use-of-force events. 
But in July 2016, the companies 
Niantic and Nintendo added a new 
dimension to the “real world” by 
introducing an augmented reality 
game called “Pokémon Go.” The 
game has since become a worldwide 
phenomenon with over 500 million 
downloads.1 A variety of unexpected 
impacts have been associated with 
the game, some of which may affect 
public agencies. 

This article is intended to be a 
resource for public attorneys who 
may face situations arising from 
playing the game on public property. 
Therefore, this article will provide 
a brief description of the game and 
highlight at least one legislative 
response to it. In addition, because 
the game is drawing large crowds 
of distracted players onto public 
property, this article will also 
summarize legal principles associated 
with public property liability.

II. WHAT IS POKÉMON GO?

Pokémon Go is a location-based 
augmented reality game developed 
by San Francisco-based Niantic. 
The game is downloaded on a user’s 
smartphone and uses the phone’s 
Global Positioning System (GPS) 
to track the player’s movements. In 
a nutshell, it is a scavenger hunt in 
the real world for virtual characters 
called “Pokémon.” So far, there are 
four main components of the game: 
(1) collecting items such as Poké balls 
from virtual “PokéStops” that are 
landmarks in real-world locations, 
(2) catching Pokémon (i.e., virtual, 
fictional creatures) who “appear” in 

the same real-world locations as the 
player, (3) hatching Pokémon from 
eggs after the player walks a certain 
distance, and (4) fighting other 
Pokémon in virtual “gyms.” All 
four components require users to 
repeatedly tap or swipe their phones. 
In addition, all four components 
require players to interact with the 
real world; the more public places 
you visit, the more items you can 
collect from PokéStops and the 
more Pokémon you can catch. 

Pokémon appear everywhere, 
including on private property, such as 
restaurants and retail businesses. But 
Pokémon tend to be concentrated on 
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public property or in public areas—such 
as parks, beaches, piers, and sidewalks. 
Thus, certain public property has 
seen large and unexpected crowds 
of players. For example, in July, a 
video posted to YouTube showed a 
“Vaporeon stampede” in New York’s 
Central Park: seemingly hundreds 
of players walking through stopped 
traffic to catch a rare Pokémon 
character.2 In August, Maryland’s 
politicians debated whether Pokémon 
Go and other augmented reality 
games presented a public safety 
hazard, because they “inspire people 
to wander places they wouldn’t 
normally go.”3 Here in California, the 
Los Angeles County Fire Department 
was inundated with phone calls and 
visitors seeking to catch Pokémon in 
fire stations.4 

Pokémon pop up on a player’s screen 
unexpectedly and only remain in a 
small area for a limited amount of 
time, usually less than 15 minutes. 
Third-party websites now alert players 
as to where a particular Pokémon 
may be found, and for how long that 
Pokémon will be in that area. Thus, 
it is not uncommon to see large 
groups of cell phone-wielding players 
gather in certain public areas known 
for particular Pokémon. Thus, the 
traditional form of playing games 
has been forever changed: unlike 
traditional video games, where 
players gathered in their living rooms 
or bedrooms, players of Pokémon 
Go now play along city streets and 
sidewalks, on public property and in 
public buildings. 

The issues presented with Pokémon 
Go are not going away any time soon: 
the company behind Pokémon Go 
announced that so far, about 10% 
of the ideas for the game had been 
implemented.5 Other features, such as 

adding hundreds of other Pokémon, 
will likely be rolled out in phases. 
Dedicated Pokémon Go players who 
desire to “catch ‘em all” will likely be 
playing the game for years to come. 

And it is not just Pokémon Go. The 
phenomenon of Pokémon Go as an 
augmented reality game is catching 
the attention of game makers. It is 
rumored that Walt Disney Company 
will be looking at using augmented 
reality (or “AR”) technology for 
new “Star Wars” toys.6 And there 
are many other augmented reality 
games, not to mention virtual 
reality games.7 As more players use 
their mobile phones for gaming, and 
those games draw players into the 
real world, there will necessarily be 
impacts caused by players interacting 
with the public space. The following 
are a few issues and legal authorities 
that public attorneys need to know. 

III. WHAT PUBLIC 
ATTORNEYS NEED  
TO KNOW

A. AB 1785: No Driving  
while Gaming

The greatest danger that games like 
Pokémon Go pose to society in 
general is a distracted driver who 
plays such a game while operating a 
vehicle. Pokémon Go is functional 
while being used in a vehicle, 
although the game can detect 
(through GPS) when the phone is 
moving quickly and then periodically 
reminds players that Pokémon Go 
should not be played while driving. 
The prompt allows players to press 
an “I’m a Passenger” button, which 
then allows the player to resume 
playing the game. Soon after the 
game was released, a video of a driver 
crashing into a parked police vehicle 
in Baltimore made headlines.8 More 

recently, at least two deaths in Japan 
have been reported due to Pokémon 
Go-distracted drivers.9

In California, Vehicle Code sections 
23123 and 23123.5 generally 
prohibit a driver from “using” a 
wireless telephone for “listening 
and talking” to a phone call and 
from texting while driving, unless 
the device is used in a hands-free 
mode.10 But a 2014 Court of Appeal 
decision clarified that these Vehicle 
Code sections did not apply more 
broadly to a driver who is simply 
holding a phone.11 In People v. Spriggs, 
the court reversed a conviction of a 
driver who pulled out his cell phone 
to check a map application while 
he was stopped in traffic and who 
was cited for violating Vehicle Code 
section 23123.12 

Fortunately, the California 
Legislature has responded. Assembly 
Bill 1785 (Quirk) broadens the 
language in Vehicle Code section 
23123.5, generally proscribing 
“holding and operating a handheld 
wireless telephone or electronic 
wireless communications device.” 
The only exceptions are if the 
telephone or device is (1) designed to 
allow voice-operated and hands-free 
operation or (2) mounted within the 
vehicle and requires only a “single 
swipe or tap of the driver’s finger … 
to activate or deactivate a feature or 
function” of the phone or device. At 
the time this article was published, 
the bill had been approved by the 
State Legislature and was sent to the 
Governor for his signature. 

B. “Smartphone Zombies” on 
Public Property 

As noted above, Pokémon Go attracts 
players to public spaces, such as 
parks, beaches, cemeteries, libraries 
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and other public buildings. Pokémon 
Go players tend to be completely 
absorbed in the game, looking down 
at their devices rather than at their 
surroundings. This has led for some 
to dub the players “smartphone 
zombies.”13 Indeed, shortly after the 
game was introduced in the U.S., two 
players fell off of a cliff in San Diego 
County playing the game.14 To add to 
the potential problem of distracted 
players, because the game may be 
played 24 hours a day, some players 
may be visiting public property in 
the dark. Thus, public agencies may 
see claims associated with distracted 
players who have been injured on the 
agency’s property.

Public entity liability for an act or 
omission on public property is 
governed exclusively by statute.15 
The most likely scenario presented 
by Pokémon Go players playing the 
game on public property is that 
they may be injured by a dangerous 
condition. A public entity is liable 
for injury caused by a dangerous 
condition of its property only if: 

1. The property was in a 
dangerous condition at 
the time of the injury; 

2. The dangerous condition 
proximately caused the 
injury; 

3. The dangerous condition 
created a reasonably 
foreseeable risk of the 
kind of injury that was 
incurred; and 

4. Either (a) a negligent or 
wrongful act or omission 
of an employee of the 
public entity within 
the scope of his or her 
employment created 
the condition, or (b) the 
public entity had actual 
or constructive notice of 
the dangerous condition 
in time to have taken 
measures to protect 
against it.”16 

A “dangerous condition” is defined as 
“a condition of property that creates 

a substantial … risk of injury when 
such property … is used with due care 
in a manner in which it is reasonably 
foreseeable that it will be used.”17 

Public attorneys will likely want to 
keep the “due care” standard in 
mind when evaluating any claims 
filed alleging dangerous conditions of 
property. In order to be successful, a 
plaintiff must show that the dangerous 
condition creates a substantial risk of 
harm when used with due care by the 
public generally. Courts have made clear 
that the standard here is not whether 
the plaintiff herself was actually using 
due care at the time of the injury.18 
Thus, the issue is not whether a 
distracted Pokémon Go player trips 
on a sidewalk or falls in a hole because 
they were absorbed in the game; the 
issue is whether a member of the 
public generally exercising due care 
would face the same danger.19

Even if it is foreseeable that persons 
may use public property without due 
care, courts have held that a public 
entity may not be held liable for failing 

Pokémon Go players congregate in ShoreLine Aquatic Park, Long Beach, California in July 2016.  Pokémon Go players tend to 
be completely absorbed in the game, leading for some to dub the players “smartphone zombies.”
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to take precautions to protect such 
persons.20 For example, in Mathews v. 
City of Cerritos, an eighth grader was 
injured when riding a bicycle down 
a steep hill in a city park. The city’s 
superintendent of parks was aware 
that children sometimes rode bicycles 
down the slope, yet there was no rule, 
nor any warning signs, against riding 
bicycles in the park.21 Stated the 
Mathews court: “Any property can be 
dangerous if it is used in a sufficiently 
abnormal manner; a public entity is 
required only to make its property 
safe for reasonably foreseeable careful 
use.”22 Thus, the court of appeal held 
that the danger of riding a bicycle 
down a steep hill was obvious from 
the appearance of the property, even 
to children exercising a lower standard 
of due care, so that the condition of the 
park was not a dangerous condition of 
public property and the city was not 
liable. Mathews and similar cases that 
follow it provide important precedent 
for public agencies facing “smartphone 
zombies” traversing public property. 

Lastly, it is worth noting that if 
a bystander is injured on public 
property due to the distracted 
conduct of a Pokémon Go-player, 
the public agency is not liable under 
a “dangerous condition” theory 
unless such conduct is coupled with 
a condition that concurrently caused 
the injury.23 Thus, the injured party 
in that case would still need to 
demonstrate “a defect in the physical 
condition of the public property, 
and that defect must have some 
causal relationship to the third party 
conduct that injures the plaintiff.”24 

C. Practical Solutions 

In response to the game, public 
agencies should be aware of 
locations within its jurisdiction that 
are popular Pokémon Go areas. 

Law enforcement officials may 
want to monitor such locations for 
distracted drivers or pedestrians. 
If a public agency experiences a 
particularly troublesome PokéStop 
or gym, there are several solutions 
available to the agency: 

1. The agency may request 
Niantic remove the 
offending PokéStop or 
Gym by submitting a 
request on the company’s 
website.25 

2. The agency may wish 
to impose rules on the 
use of a public forum 
or limited public forum, 
provided, of course, 
that such restrictions 
are not directed at 
any particular class or 
group, and constitute a 
reasonable “time, place 
and manner” restriction 
that is narrowly tailored 
to serve a significant 
government interest.26 

3. The agency may consider 
closing certain areas 
to the public, such as 
closing a park during 
nighttime hours. A local 
entity may enforce any 
regulations necessary 
to ensure the public’s 
health, safety and welfare 
in the usage of its parks.27 

Of course, the game has some benefits, 
too: it encourages players to enjoy the 
outdoors and by having Pokémon and 
PokéStops on public property, there is a 
good chance that many players will visit 
places that they would not otherwise 
have visited. City Halls, libraries, and 
other government buildings may be 
well-served by finding ways to take 

advantage of the phenomenon, such 
as promoting local programs and 
encouraging civic engagement. For 
example, because PokéStops are often 
associated with landmarks and the 
game includes a brief description of 
the landmark, government agencies 
may want to contact Niantic about the 
possibility of including more-detailed 
descriptions of the landmarks in their 
jurisdiction, to better educate visiting 
players. Indeed, as Kaitlin Burroughs 
of Harvard University writes, “By 
creating an environment that … 
welcomes players …, agencies could 
turn these players into lifelong patrons 
and customers.”28 

IV. CONCLUSION 

Pokémon Go and other augmented 
reality games are likely here to stay.29 
As this new chapter in gaming brings 
players into the real world, public 
attorneys will be well-served by staying 
informed about such advances and 
forecasting potential impacts to their 
public agency clients. The purpose 
of limiting a public agency’s liability 
for its property was to encourage 
the public to use public property.30 
Hopefully, the courts will continue 
to narrowly interpret the “dangerous 
condition” exception and similar 
statutes, so that public agencies will 
continue to allow players access to 
catch ‘em all. 
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